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EU Charter of Fundamental Rights

 Art. 6(1) TEU - the EU Charter has the same legal value as the EU Treaties
 The EU Charter is primary law and has primacy like the EU Treaties

 Art. 51(1) – the EU Charter applies to criminal cases
- When MS are implementing EU law
- When MS acts within the scope of the EU law
- The applicability of the EU law entails the applicability of the fundamental rights
guarantee by the Charter.

CoE Human Rights and Fundamental Freedoms
Convention ECHR
 Art. 53 (2) EU Charter - when the rights protected by the Charter
and ECHR correspond the meaning and the scope of those rights
should be the same.
 Many EU Charter provisions are based on ECHR
- Art. 47 based on Art. 6 and 13 ECHR on fair trial
- Art. 48 based on Art. 6(3) ECHR on presumption of innocence
 The ECHR principles may be imported and become directly
applicable as EU law with the statute of primary law?
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Treaty of Lisbon and EU Criminal Law
•Before (2009) Lisbon Treaty
• Criminal Law was
intergovernmental - the
exclusive domain of the
Member St.
• Legislation FD - No direct
effect, no supremacy
• No EU Commission supervisory
role
• No jurisdiction of the Court of
Justice of the EU

•After (2009) - Lisbon Treaty
• Criminal Law becomes EU Law
• Direct effect & supremacy
• Transitional period –
procedures concerning
infringement and preliminary
reference shall not apply five
years (till 30 November 2014)
or until the instruments are
amended or repealed
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EU Criminal Law

IS
A recent and evolving phenomenon in the development of the EU law
Part of the Area of Freedom Security and Justice
•covering the following major areas:

Judicial
cooperation in
criminal
matters
TFEU 82(1)

Police and
Law
Enforcement
cooperation
TFEU (87)

Adoption of
Minimum
Rules of
procedure
TFEU 82(2)

Minimum Rules
for EU policies areas
TFEU 83 (1) (2)

NOT
COVERED
Protection of
National
Security
TEU 4(2)

- EU goal • Achieving common minimum standards of procedural rights in criminal matters
to ensure that the basic rights of suspects and accused persons are protected
sufficiently
• July 2009 - the Council adopted the Roadmap and the Resolution RC (2009/C
295/01) on fostering the protection of suspected and accused persons in
criminal proceedings in EU
• December 2009 Lisbon Treaty Art. 82(2) of the TFEU refers to ‘the rights of
individuals in criminal procedure’ as one of the areas in which common
minimum rules may be established
• December 2009 - Stockholm Programme explicitly refers to: “the protection of
the rights of suspected and accused persons in criminal proceedings is a
fundamental value of the Union, which is essential in order to maintain mutual
trust between the MS and public confidence in the EU.

EU Roadmap
= the basis for the actions in the field of
fundamental procedural rights
• Legislative measures should be adopted on a 'step by step' basis:
(A) the right to interpretation and translation ;
(B) the right to information about rights and about the charges (Letter of
Rights);
(C) the right to legal advice, before and at the trial ;
(D) the right for a detained person to communicate with family members,
employers and consular authorities
(E) the right to protection for vulnerable accused or suspects ;
a Green Paper on pre-trial detention

Roadmap content
• Non-exhaustive nature of measures – the EU Council should envisage
the protection of other procedural rights than those listed
• The order of the rights is only indicative, it may be changed in
accordance with priorities.
• Is designed to operate as a whole
• The new EU legislation in this field should be consistent with the
standards set out by the
• Charter of Fundamental Rights of the European Union
• European Convention on Human Rights (ECHR), as interpreted by
the
• European Court of Human Rights (ECtHR)

Measure A: Translation and Interpretation

• Standards for Suspected or Accused Persons:
• must be able to understand and to make him/herself understood
• need an interpreter and translation of essential procedural
documents
• persons with hearing impediments need particular attention
• Art. 6 (3) (e) ECHR: “everyone charged with a criminal offence has the
following minimum rights: e) to have the free assistance of an interpreter
if he cannot understand or speak the language used in court”
• ECtHR’s interpretation: “guarantees the right of an accused to participate
effectively in a criminal trial” - “this includes, inter alia, not only the right
to be present, but also to hear and follow the proceedings”¹

Measure B: Information on Rights and
Information about the Charges
• Standards:
• Information on basic rights orally or, where appropriate, in writing, e.g.
by way of a Letter of Rights
• Information promptly about the nature and cause of the accusation
• Person who has been charged, at the appropriate time, receive the
information necessary for the preparation of defence, it being
understood that this should not prejudice the due course of the criminal
proceedings
• In literature distinction between ' charge’ and ‘accusation’;
• ECtHR, Lutz v Germany Judgment/1987 - both of them involve the same
content - ¹ “the Court proceeded on the basis that in using the terms ‘criminal
charge’ (accusation en matière pénale ) and ‘charged with a criminal offence’ (accusé,
accusé d’une infraction) the three paragraphs of Article 6 referred to identical
situations” (§ 52)

Info on charge and accusation

• Standards
• Information on the nature and cause of a charge or accusation:
• should be clear and correct
• should be presented in a language that the accused person
understands
• if necessary, should require the assistance of an interpreter or
translator,
• is an evident connection between the present right and the
instrumental right of interpretation and translation¹

Charge and accusation

• Standards
• Following the interpretation carried by the ECtHR, the right to
information should include not only facts but also legal
qualifications
• The meaning of ‘appropriate time’ - the information must be
provided - at a minimum - before the accusation in order to
provide the effectiveness of the right.

Measure C: Legal Advice and Legal Aid
Standards
Legal advice (through a legal counsel) for the suspected or accused
person in criminal proceedings at the earliest appropriate stage of such
proceedings is fundamental in order to safeguard the fairness of the
proceedings;
Legal aid should ensure effective access to the right to legal advice.
The right to legal aid as a whole covering, among others, the costs of this
legal advice and previous interpretation and translation

General right to defence
• Three different procedural rights are here considered:
• the right to self-representation;
• the right to freely chosen legal assistance;
• the right to obtain legal aid.
• Although not expressed, the right of defend oneself in person should be
allowed if it is also permitted under domestic law.
• This would also include the possibility to waive the right to such legal
assistance according to ECtHR jurisprudence case Foucher v. France

Defence and aid

• The right to a technical defence with a lawyer of one’s own choosing
should also be assured, including, for instance, confidentiality of
conversations between the accused and counsel – case law - ECtHR in
Öcalan v. Turkey, 12 March 2003, § 146.
• The right to free legal aid should be also contemplated with regard to the
defendant’s economic situation in correspondence with the respective
obligation on the part of the state - leading cases: Artico v. Italy, 13 May
1980, and Pakelli v. Germany, 25 April 1983.

Measure D: Communication with Relatives,
Employers and Consular Authorities

• S&A deprived of liberty shall be promptly informed of the right to
have at least one person, such as a relative or employer, informed of
the deprivation of liberty, it being understood that this should not
prejudice the due course of the criminal proceedings.
• S&A deprived of liberty in a State other than his or her own shall be
informed of the right to have the competent consular authorities
informed of the deprivation of liberty.

Measure E: Special Safeguards for Suspected or Accused Persons
who are Vulnerable

• Special attention to S&A persons who cannot understand or follow
the content or the meaning of the proceedings, owing, for example,
to their age, mental or physical condition - the present text does not
provide enough information

Implementation (1)
• The Roadmap provides a “numerus apertus” list of procedural rights
• Other procedural rights could complement the present in the long
term, such as:

• the right to presumption of innocence envisaged by the Stockholm
Programme
• the right to remain silent
• the right of habeas corpus (the right of every prisoner to challenge the terms
of his or her incarceration in court before a judge)

Implementation (2)
• The Roadmap invites the Commission to put forward proposals on a ‘step-bystep’ basis:
• The first step was the Directive 2010/64/EU of 20 October 2010 on the
right to interpretation and translation
• The second step was Directive 2012/13/EU of 22 May 2012 on the right to
information in criminal proceedings
• The third step was the Directive 2013/48/EU of 22 October 2013 on the
right of access to a lawyer in criminal proceedings and in European arrest
warrant proceedings, and on the right to have a third party informed upon
deprivation of liberty and to communicate with third persons and with
consular authorities while deprived of liberty

Implementation (3)
• In November 2013 the European Commission presented a package of proposals
to further strengthen procedural safeguards for citizens in criminal proceedings
on
• the presumption of innocence and the right to be present at trial,
• special safeguards for children suspected and accused in criminal
proceedings, and
• provisional legal aid

 The fourth step was the Directive 2016/1919 on the right to a lawyer in
criminal proceedings and in the EAW - legal aid,

Conclusions
• The EU Roadmap for strengthening procedural rights has a
strategic role
• It sets out vital safeguards which will help ensure fundamental
rights do not continue to be side lined in the push for everincreasing cooperation between MS.
• All EU countries are subject to the standards set out in the ECHR as
interpreted by the ECtHR. But “has not proved to be an effective means
of ensuring that signatories comply with the Convention’s standards.”
• Despite all being signatories to the ECHR, EU MS are consistently found
to have breached Convention rights.
• Between 2007 and 2010 the ECtHR found that EU MS violated Article 6
rights in 1,696 cases.
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